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Mental Capacity Act 2005 Policy Deprivation of Liberty
Safeguards in Domiciliary Care Settings Policy and Procedures

Summary Care Quality Support complies with regulations.
This policy gives guidance on how to handle issues
around individual mental capacity. It further
discusses responsibilities and what actions staff can
take to remain compliant. Care Quality Support
understands that the deprivation of liberty
safeguards do not apply at present to service users
living in their own homes, including under tenancy
agreements, and supported living arrangements.

Scope
This policy applies to health and social care staff

working in Care Quality Support and its partner
organisations, working with vulnerable people over
16 years of age who may not be able to make some
of their own decisions.
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Review

Policy Statement

The Mental Capacity Act 2005 (MCA) introduced statutory
responsibilities which apply to everyone who is involved in the
care, treatment, or support of people over the age of 16 living
in England or Wales, who are unable to make all or some
decisions for themselves.

This policy is intended to outline how Care Quality
Support manages and supports individuals with issues around Mental
Capacity. Care Quality Support aims to comply with the Mental
Capacity Act, or MCA as it is often known, to support service users
about:

e Making decisions

e Assessing capacity

e Best Interest meetings

e Independent Mental Capacity Advocate
e Advance decisions

e Deprivation of Liberty Safeguards
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EQUALITY AND HUMAN RIGHTS

Care Quality Support recognises that some sections of our
society experience prejudice and discrimination. The Equality Act
2010 specifically recognises the protected characteristics of age,
disability, gender, race, religion or belief, sexual orientation, and
transgender status.

The Equality Act also requires regard to socio-economic factors,
including pregnancy /maternity and marriage/civil partnership.
Care Quality Support is committed to equality of opportunity and
anti-discriminatory practice both in the provision of services and in
our role as an employer. Care Quality Support believes that all
people have the right to be treated with dignity and respect and is
committed to the elimination of unfair and unlawful discriminatory
practices. Care Quality Support is also aware of its legal duties
under the Human Rights Act 1998. Section 6 of the Human Rights
Act requires organisations to uphold and promote Human Rights in
everything they do. It is unlawful for an organisation to perform any
act which contravenes the Human Rights Act. Care Quality
Support is committed to carrying out its functions and service
delivery in line with the Human Rights-based approach and the
FREDA principles of Fairness, Respect, Equality, Dignity, and
Autonomy.

Key Lines of Enquiries and New Quality Statements to meet
Mental Capacity Act Policy and Procedures

Key Key lines of Enquiry Quality Statements
Questions
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Caring
C2:How does the service QSC2:Treating people

support people to as individuals
express their views and

be actively involved in

making decisions about

their care, support and

treatment as far as

possible?

Caring
How are people’s QSC1:Kindness,

privacy, dignity and compassion and
independence respected  dignity

and promoted?
QSC3:Independence,

choice and control

EFFECTIVE E1l: Are people’s needs QSE1:Assessing needs
and choices assessed
and care, treatment and
support delivered in line
with current legislation,
standards and evidence-
based guidance to
achieve effective
outcomes?

QSE2:Delivering
evidence-based care &
treatment
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EFFECTIVE E2: How does the QSE2:Delivering
service make sure that Evidence-Based based
staff have the skills, Care and Treatment

knowledge and
experience to deliver
effective care and

support?
EFFECTIVE E7:ls consent to care QSEG6:Consent to Care
and treatment always and Treatment

sought in line with
legislation and

guidance?
RESPONSIVE R1:How do people QSR1:Person-centred
receive personalised care

care that is responsive
to their needs?

SAFE S1:How do systems, QSS3:Safeguarding
processes and practices
keep people safe and
safeguarded from
abuse?
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SAFE S2:How are risks to QSS4:Involving People
people assessed and to Manage Risks
their safety monitored
and managed so they
are supported to stay
safe and their freedom is

QSS5:Safe
Environments

respected?
WELL-LED W1:Is there a clear QSW1:Shared
vision and credible direction and culture

strategy to deliver high-
quality care and support,
and promote a positive
culture that is person-
centred, open, inclusive
and empowering, which
achieves good outcomes
for people?

QSW2:Capable
compassionate, and
inclusive leaders

Legal Considerations

e Care Act 2014

e Data Protection Act 2018

e Disability Discrimination Act 1995

e Health and Social Care Act 2008

¢ Human Rights Act 1998

e Human Tissue Act 2004

e Mental Capacity Act Code of Practice.

e Mental Health Act 1983

e National Health Service and Community Care Act 1990

Policy
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Objective of the Policy is to ensure that all staff at Care Quality
Support are given training in the Mental Capacity Act relevant to their
role regarding who to assess as well as how and when to assess a
Service User's mental capacity, and how to make best interests
decisions when necessary, whilst also ensuring that staff are aware of
their responsibilities and are legally protected through following the
principles of the MCA.

Procedure

The MCA was introduced into England and Wales in April 2007 to
provide a statutory framework to protect those who lack the mental
capacity to make their own decisions, such as those with severe
dementia or any other significant brain dysfunction and those who are
dying and no longer capable of making decisions for themselves.

The Act applies to people aged 16 years and over and sets out:

* Who can make decisions for people who lack capacity?
e in which situations this can be done
e how they should go about this.

Certain groups of people are legally required to have regard to the Act
and its associated Code of Practice when making decisions on behalf
of people who lack mental capacity. This includes doctors, nurses,
health and social care managers and staff.

Definition of Capacity

The “capacity” referred to in the MCA refers to the mental capacity to
make a decision. Where a person is described as “lacking capacity”,
this means that the person is judged as being unable to decide for
themselves because of an impairment of (or a disturbance in the
functioning of) the mind or brain, whether temporary or permanent.
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Importantly, capacity can change and may relate to different decisions
differently. Therefore, a lack of capacity should never be assumed or
presumed.

Principles and Aims Of the Mental
Capacity Act

The five key principles of the Mental Capacity Act and
how Care Quality Support will work with the principles.

Care Quality Support complies with the principles of the Mental
Capacity Act 2005, which applies to England and Wales, by first
treating all of its service users and prospective service users on the
basis that they can take their own decisions and give valid consent to
their care and treatment.

Care Quality Support will ensure that their staff know and work
within the Act’s underpinning principles:

Any support given to service users about decision-making must take
into account the five key principles of the MCA:

The Mental Capacity Act 2005 establishes five key
principles which Care Quality Support staff will follow:

1. The presumption of capacity: adults should be assumed to have
the capacity to make decisions unless it is proved otherwise.

2. The right to be supported to make decisions: people should
be given all appropriate help before it is decided that they cannot
make their own decisions
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3. Individuals retain the right to make what might be seen as
eccentric or unwise decisions

4. Best interests: anything done for or on behalf of a person without
capacity must be done in their best interests

5. Least restrictive alternative: anything done for or on behalf of a
person who lacks capacity should be done in the way that least
restricts their basic rights and freedoms.

A person is deemed to have capacity if they can:
Understand the information relevant to the decision

Retain the information

Use that information as part of the process of making the decision

Communicate their decision (whether by talking, using sign language
or any other means).

If anyone decides on behalf of someone lacking capacity at the time,
they must act to minimise any restriction of that person’s rights and
freedom of expression and movement.

Each decision should be assessed at the time the decision is made.

Care Quality Support will ensure that the staff understand the
importance of helping people to make their own decisions:

e Staff know how to present the right information in the right way,
including using easy-read or pictures where suitable, and being
clear about all the available options

e Staff actively look for the best ways to communicate with an
individual, by checking that their vision and hearing are as good
as they can be, or querying if an interpreter might be needed
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e Staff put the Service User at ease, whether by choosing the right
time of day to explain about a decision to the person, or asking
whether they would like a relative or friend present

o Staff allow time for the Service User to ponder on the decision, or
go away and discuss it with trusted relatives or friends

o Staff know that the Mental Capacity Act does not allow a person
to be deprived of their liberty in community settings such as
domiciliary care, supported living, extra-care housing or shared
lives, unless this receives direct authorisation from the Court of
Protection.

e Staff in a community setting know that, if a Service User is
deprived of their liberty, the provider must ask the Commissioner
or Local Authority to apply directly to the Court of Protection for
authorisation. The authorisation process is described in the
Deprivation of Liberty in Community Settings Policy and
Procedure

Fluctuating Capacity

People with learning disabilities and/or epilepsy or other neurological
conditions may have fluctuating capacity. If a decision needs to be
made but can be put off until the person has regained capacity, then
the decision must be postponed. If, however, a decision needs to be
made before the service user has regained capacity, then the least
restrictive option which is in their best interest must be used. This
must all be clearly documented and evidenced.

Consistent with the legislation,Care Quality Support is prepared to
decide for a person in their best interests if there is evidence that they
cannot make the decision (at the time it needs to be made) because
of mental incapacity.

It is recognised that decisions under the Act include those to be made
about matters of personal health, such as consent to medical
intervention, care, general welfare, and finance.
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Implementing the principles of the Mental Capacity Act

Care Quality Support implements these principles in the following
ways.

1. Staff at Care Quality Support treat all current and prospective
service users on the basis that they take their own decisions. This
is confirmed in the service user plan of care.

2. Staff at Care Quality Support know and work within the Mental
Capacity Act principles and codes of practice, including how to
recognise the deprivation of liberty of someone lacking mental
capacity, and how to proceed.

3. All staff of Care Quality Support are given training in the
Mental Capacity Act. References to training resources can be
found in the Underpinning Knowledge/References section of this
policy.

4. Where the service has information that suggests the person
might be unable to make some decisions at some times, it will
assess that person’s mental capacity. The assessment follows the
two-step assessment process recommended in the MCA’s Code of
Practice.

5. Care Quality Support knows about and acts on any advance
directives or “living wills” that its service users have chosen to
make in contingency situations where they might lose the ability
to make a decision. Where appropriate, the service also
encourages service users to make end-of-life plans so that their
wishes are known in the event of their death.

6. Ability to make a decision. Where appropriate, the service also
encourages service users to make end-of-life plans so that their
wishes are known in the event of their death.

7. Care Quality Support ensures that it responds correctly when
service users are admitted to the home who are subject to
guardianship proceedings or who have arranged or want to
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arrange for others to assume decision-making powers on their
behalf.

8. The evidence and methods used to make the assessment and the
outcomes are recorded on the service user’s needs assessment
and plan of care, respectively. The information indicates:

o which decisions the person can take at almost all/most times
o those that the person has difficulty taking
o those that the person is unable to take.

9.In respect of each area of decision-taking where there are
difficulties or an inability to take decisions, the service user’s plan
of care records the actions to be taken for the person that are
deemed in their best interests.

10. The individual is always as fully involved as possible. Decisions
are only taken with the best information available and the
agreement of those concerned in the person’s care and future. All
decisions taken for that person are fully recorded and made
subject to regular review.

11. Care Quality Support has a separate policy on restraint.
Service users who lack mental capacity, like any others, are only
subject to any form of restraint when not doing so would result in
injury or harm to them or to other people. All incidents where
restraint has been used following the home’s procedures for
reporting and recording.

12. Care Quality Support has access to independent advocates
(IMCAs) and other professionals who can assist in the assessment
and who understand the implications for that person’s care.

e Care Quality Support is aware of the importance of protecting
service users’ rights and freedom and will always work to make
sure that no service user who might lack capacity is unlawfully
deprived of their liberty.

e Care Quality Support understands that the deprivation of
liberty safeguards do not apply at present to service users living
in their own homes, including under tenancy agreements, and
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supported living arrangements. If it is evident to the responsible
care service that any such service user is suffering loss of liberty
because of the controls and restrictions placed on them, it will
refer the matter to the local adults’ safeguarding authority for
action, which could result in applications to the Court of
Protection to apply any safeguards necessary.

Care Quality Support will only decide for one of its service users
after it has exhausted every means of enabling the person to take it of
their own accord. It will also show that its actions in taking the
decision are reasonable and are in the person’s best interests.

It will always work closely with anyone with powers of attorney for an
individual to determine the best interests of the cared-for person, and
with any representatives appointed by the Court of Protection.

There is no requirement in the Mental Capacity Act 2005 to complete
any specific documentation regarding assessments of capacity and
subsequent decisions made on their basis. However, paid staff only
receive protection from liability when they can prove that they have
come to 'reasonable’ decisions about capacity and best interests, and
some form of documentation is essential evidence of that process.

For day-to-day decisions, Care Workers always work to a Care Plan
which is clearly based on assessments of capacity and best interests.
For more important decisions, it is certainly good practice for capacity
assessments and best interests decisions to be recorded. This can be
done by completing the forms accompanying this policy with the
Service User.

Do not set out to 'fail' someone; give Service Users all the help you
can to enable them to make their own decisions. Take your time: a
good capacity assessment is a conversation and must not be rushed.
For some people, having a Care Worker or a family member to sit with
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them during the assessment process may be reassuring and help
them relax and feel comfortable.

Make sure that the record of the assessment is completed fully, that it
is signed by the assessor and that it is dated. This form must be kept
with the Care Plan so it is readily available and can be revisited in the
future when reviewing aspects of the Service User's care.

If there is a dispute about best interests, firstly ensure that you have
followed the mandatory best interests checklist, and tried, in
particular, to make a decision that is in alignment with what the
Service User wants. The following must be considered:

1. o Family and friends will not always agree about what is in the
best interests of an individual. However, they usually have
greater knowledge than Care Workers of what this Service
User would have wanted, and sometimes of what the
Service User now wants

o If you are the decision-maker, you will need to clearly
demonstrate in your record-keeping that you have made a
decision based on all available evidence and taken into
account all conflicting views. You will take particular care to
look for the option that is the least restrictive of the Service
User's rights.

e If there is a dispute, the following things might assist you in
determining what is in the Service User’s best interests.

* Involve an advocate who can represent the Service User who
lacks mental capacity for this decision, to help their wishes and
feelings be central to the decision-making.

* In some situations, a best interests meeting is a good idea, to
identify all the possible options and explore the pros and cons of
each.

e All documents must be completed and signed.
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e Care Quality Support makes available to staff, documents, and
resources about the Act, including training resources, which are
available as part of the induction and probation training.

Care Quality Support is aware that mental capacity laws and
deprivation of liberty authorisations continue to apply during the
coronavirus outbreak, though the processes of best interests’ decision-
making are being adapted to the current circumstances.

Roles and Responsibilities

Registered Manager

e is responsible for ensuring that the organisation has a Mental
Capacity Act Policy in place that guides staff to enable staff to act
or make decisions on behalf of those lacking capacity in
accordance with the law.

e is responsible for writing, reviewing, and updating this policy and
ensuring its implementation into everyday clinical and non-
clinical practice.

e Godfrey Mushandu is responsible for ensuring compliance with
this policy within their service and that where care or treatment
is provided under the MCA, this is lawful and in accordance with
the MCA statutory principles.

All staff

e have a responsibility to read this policy and procedure and direct
questions to their line manager or Godfrey Mushandu if there is
any element they do not understand.

e Staff have a responsibility to follow this policy and procedure and
report any intentional or accidental breach of the process.

Decision Makers
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* The decision maker is determined by the nature and complexity
of the decision to be made. Day-to-day care decisions may be
made by a paid or unpaid carer. Complex social care, finance,
and accommodation decisions may be made by health and social
care professionals. Doctors are the decision makers for medical
decisions, while nursing staff will usually be the decision makers
in relation to routine care needs.

Designated decision-makers

The Act identifies two types of decision makers who have designated
authority to make decisions.

Lasting Powers of Attorney (LPASs):

A power of attorney is a legal document by which one person (the
donor) gives another named person or persons (the attorney or
donee) the authority to act as the donor’s agent on their behalf.

The Act allows a person to appoint two separate types of attorneys to
act on their behalf if they should lose capacity in the future. This now
includes a finance attorney, to be known as a property and affairs LPA
and a health and welfare LPA, who will be able to make health and
welfare decisions (including giving or refusing consent to treatment).

A health and welfare LPA can only refuse life-sustaining treatment if
provision has been made for this. LPAs came into effect in October
2007 and must be registered with the Court of Protection before they
can be used. Anyone appointed as a health and welfare attorney will
be the surrogate decision maker for a patient or service user.

Court of Protection appointed deputies.

The Court of Protection has jurisdiction relating to the whole Act and
is the final arbiter for capacity matters. It has its own procedures and
nominated judges. The Act provides for a system of Court of Protection
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appointed deputies to replace the former system of receivership
(existing receivers became deputies on implementation of the Act).
Deputies will be able to take decisions on welfare, healthcare, and
financial matters as authorised by the Court (but not be able to refuse
consent to life-sustaining treatment). They will only be appointed if
the Court cannot make a one-off decision to resolve the issues. The
Court can also declare whether someone lacks capacity and
adjudicate in contact issues. Anyone appointed as a Deputy will be the
surrogate decision maker for a service user.

Public Guardian

The Public Guardian and his/her staff are the registering authority for
LPAs and deputies. They will supervise deputies appointed by the
Court and provide information to help the Court make decisions. They
will also work together with other agencies, such as the police and
social services, to respond to any concerns raised about the way in
which an attorney or deputy is operating.

Independent Mental Capacity Advocate (IMCA)

The IMCA service aims to provide independent safeguards for people
who lack the capacity to make certain important decisions.

If a service user is in need of an IMCA, their local authority will need to
be contacted. They will provide details of how to proceed with this.

An IMCA must be appointed to support a person who lacks capacity
and has no appropriate family or friends to consult, and where:

1. a) It is proposed that the person needs serious medical treatment
provided by the NHS (excluding treatment under Part 4 of the
MHA 1983)

2. b) It is proposed that the person is moved into long-term care of
more than 28 days in hospital (where this is not a requirement
under the MHA 1983)
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3. ¢) It is proposed that the person is moved into long-term care of
more than 8 weeks in a care home

4. d) It is proposed that the person is to be moved (for more than 8
weeks) to different accommodation, such as a hospital or a care
home (where this is not a requirement under the MHA 1983). An
IMCA may also be appointed in cases of adult safeguarding and
care reviews

The IMCA makes representations about the person’s wishes, feelings,
beliefs, and values, looking at all factors that are relevant to the
decision. If necessary, the IMCA can challenge the decision-maker on
behalf of the person lacking capacity.

The decision-maker is obliged to have regard to the IMCA’s report.
Contact details for IMCAs will be held by all the organisations at their
offices. The contact point is the Head of Operations.

Advance Decisions

An advance decision allows an individual to plan and make their
wishes known. A Lasting Power of Attorney (LPA) can be appointed to
make decisions for those without capacity. These decisions can be
made either for property and financial affairs or health and welfare.

Anyone aged 18 or over can appoint an LPA. It must be made as an
individual; therefore, a couple must appoint an individual LPA. They
may require support to record their decision, but another person
cannot appoint an LPA for them. Anyone appointing an LPA needs to
have mental capacity when they make it.

From a legal perspective, a property and financial affairs LPA covers
people with assets in England and Wales. An LPA made here may not
be usable in any other country (including Scotland and Northern
Ireland). If a service user has property abroad, is moving abroad, then
legal advice should be sought.
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An LPA allows service users to plan:

e decisions they want to be made on their behalf if/ when they lose
the capacity to make them themselves.

e the people they want to make these decisions

e how they want the people to make these decisions

Having an LPA is a safe way of maintaining control over decisions
made for them because:

e |t has to be registered with the Office of the Public Guardian
(OPG) before it can be used. If someone else tries to register it,
the service user and their attorney(s) will be able to object.

* The service user chooses someone to provide a ‘certificate.” This
confirms that they understand the significance and purpose of it.

Persons covered by the Act

e The Act applies to people of 16 or over who lack the capacity to
make their own decisions. Most of the provisions of the Act apply
to young people of 16 and 17 years old. Decisions relating to the
treatment of young people of 16 and 17 who lack capacity must
be made in their best interests in accordance with the principles
of the Act.

 The young person’s family and friends should be consulted where
practicable and appropriate. However, a person needs to be 18 or
over to make an advance decision, a Lasting Power of Attorney
(LPA) or a will.

e The Children Act 1989 covers the care and welfare of children in
most situations. The Mental Capacity Act applies to children
under 16 years in two ways:

e The Court of Protection can make decisions about the property
and affairs of a child where it is likely that the child will lack
capacity to make those decisions when they reach 16 years old.
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e The criminal offence of ill treatment or neglect applies to children
who lack capacity.

Assessment of Capacity

If the service user needs to make an important decision, a Capacity
Assessment must be carried out before we proceed.

The Act sets out a single clear test for assessing
whether a person lacks capacity to take a particular
decision at a particular time. It is a “decision-
specific” test. No one can be regarded as lacking the
capacity to make decisions in general. The Act makes
it clear that a lack of capacity cannot be established
merely by reference to a person’s age, appearance,
or any condition or aspect of a person’s behaviour
which might lead to unjustified assumptions about
their capacity.

An important decision would usually be defined as a decision that is
likely to have an impact on the individual and their well-being, for
example, moving home. The ‘decision maker’ is the person proposing
to take an action in relation to the care or treatment of an adult who
lacks capacity. For example, if the service user does not have the
capacity to decide on dental treatment and requires a general
anaesthetic, the anaesthetist would be the decision maker.

It is essential that the people who know the person best are involved
as fully as possible. Situations where mental capacity is an issue at
Care Quality Support are likely to fall within the categories listed
below

e The person lacks the capacity
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e To make decisions about their care

e To manage their finances or property

e To understand that they are being abused/neglected/exploited

e To understand that financial decisions are being made on their
behalf which are not in their best interests

e To understand that they are placing themselves at risk of harm.

An assessment must be made in line with the principles set out in the
Code of Practice. The Code describes a two-stage test of capacity

e |s there an impairment or disturbance in the functioning of the
person’s mind or brain?

e If so, is the impairment or disturbance sufficient that the person
lacks the capacity to make that particular decision?

When making an assessment, the following need to be
considered

e Does the person have all the relevant information to decide the
question? If there is a choice, has the information been given on
any alternatives

e Could the information be explained or presented in a way that
would be easier for the person to understand

e Are there any times of day when the person’s understanding is
better or particular locations where they feel more at ease?

e Can the decision be put off until the circumstances are right for
the person concerned?

e Can anyone help or support the person to make choices or
express a view, such as an independent advocate or someone to
assist communication

e The assessment of capacity must take full account of the
knowledge and information held by those who know the person
best (carers, advocates, etc.).
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Within Care Quality Support, Mental Capacity Assessment
involvement will be conducted by the Registered Manager, who will
work as part of the multi-disciplinary team. The process of assessment
will be guided by the authorised professionals, and our Registered
Manager will work in line with their responsibilities in this role.

Determining Best Interests

If a service user has been assessed as not having the capacity to
make an important decision, a best interest meeting must be held.
The decision maker is responsible for arranging this. It may be a
meeting or arranged by letter or email. All views must be considered,
particularly those of the service user and those close to him/her, and
evidenced. The Determining Best Interest document can be used in
preparation for attending a best interest meeting, or if you are the
decision maker and holding a best interest meeting.

Once it has been assessed that a service user lacks the capacity to
make a particular decision, it will be necessary to determine what
action would be in the person’s best interests.

Everything that is done for or on behalf of a person who lacks capacity
must be in that person’s best interests. The Act provides a checklist of
factors that decision makers must work through in deciding what is in
a person’s best interests.

The Code of Practice makes it clear that the Best Interests checklist
must be used to demonstrate and to record the decision-making
process; this can be summarised under the following headings:

e Equal consideration and non-discrimination

e Considering all relevant circumstances

e Regaining capacity

e Permitting and encouraging participation

e Special consideration for life-sustaining treatment

e The person’s wishes and feelings, beliefs, and values
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* The views of other people.

A person can put his/her wishes and feelings into a written statement
if they so wish, which must be considered by the decision maker. Also,
carers and family members have a right to be consulted. (Form on
Appendix 1 may be used to assess.).

The key steps for determining best interests

The following provides a summary of the key factors which should be
taken into account in determining the best interests of a person
lacking capacity.

e Don’'t make assumptions about someone’s best interests merely
based on the person’s age or appearance, condition, or aspect of
their behaviour

e Try to identify all issues and circumstances relating to the
decision in question which are most relevant to the person who
lacks capacity

e Consider whether the person is likely to regain capacity. If so, can
the decision wait until then?

e Do whatever is possible to permit and encourage the person to
participate, or improve their ability to participate, as fully as
possible in making the decision

e If the decision concerns provision or withdrawal of life-sustaining
treatment, you must not be motivated by the desire to bring
about the person’s death. Do not make assumptions about the
person’s quality of life.

Try to find out the views of the person lacking capacity,
including.

* The person’s past and present wishes and feelings - both their
current views and whether the person has expressed any
relevant views in the past, either verbally, in writing or through
behaviour or habits
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e Any beliefs and values (religious, cultural or moral) that would be
likely to influence the decision in question.

e Any other factors the person would be likely to consider if able to
do so. Consult other people for their views on the person’s best
interests, remaining aware of the person’s confidentiality. In
particular, try to consult

e Anyone previously named as someone to be consulted

e Carers, close relatives or friends who take an interest in the
person’s welfare

* Any holder of a Lasting Power of Attorney made by the person

e Any deputy appointed by the Court of Protection to make
decisions for the person.

e For decisions on major medical treatment or a change of
residence, and where no one fits into any of the above
categories, an Independent Mental Capacity Advocate must be
involved

e Weigh up all the above factors to determine what decision or
course of action is in the person’s best interests.

Acts in connection with care or treatment

Where care or treatment is provided for someone who lacks capacity,
this can be provided without incurring legal liability by meeting the
conditions of sections 5&6 of the MCA. The key is in the proper
assessment and recording of capacity and best interests. This applies
to actions that would otherwise result in a civil wrong or crime if
interfering with a person’s body or property in the ordinary course of
caring. This will include actions such as giving an injection or using the
person’s money to buy items for them.

Restraint

The Act defines restraint as any restriction of liberty of movement
(whether or not the person resists) or the use or threat of force where
an incapacitated person resists. Restraint is only permitted if the
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person using it reasonably believes it is necessary to prevent harm to
the individual in question and the restraint used is proportionate to
the likelihood and seriousness of the harm. This does not include the
right to deprive a person of his or her liberty.

Staff know how the Mental Capacity Act defines restraint. They know
that it is lawful to restrain someone who lacks mental capacity in the
person's best interests, when the person lacks the mental capacity to
consent to what the staff want to do, but only if they reasonably
believe both:

e That the restraint is necessary to prevent harm to the person,
and also

e That it is a proportionate response to the likelihood and
seriousness of that harm.

Staff know that any necessary and proportionate restraint must be
used for the shortest possible time. They will seek to learn from
incidents of restraint to find ways to avoid or minimise its use in the
future.

Staff know that if restraint amounts to a deprivation of the person's
liberty, it must be specially authorised, either by use of the
Deprivation of Liberty Safeguards or directly by the Court of
Protection.

Protection from Liability

The Mental Capacity Act allows carers, healthcare, and social care
staff to carry out certain tasks for, or on behalf of, people whom they
reasonably believe to lack the capacity to consent to these actions,
without fear of liability

For actions to receive protection from liability, the worker must:
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* Reasonably believe the person lacks the capacity to consent to or
refuse the proposed actions

* Reasonably believe the actions they propose are in the person's
best interests, and

* Reasonably believe they have found the least restrictive option to
meet the identified need

Note that two extra conditions apply for the use of restraint. Any
action intended to restrain a person who lacks capacity will not attract
protection from liability unless the following two conditions are met:

* The person taking action must reasonably believe that restraint
is necessary to prevent harm to the person, and

e The amount or type of restraint must be a proportionate
response to the likelihood and seriousness of that harm

Wherever restraint is used, it must be documented and reported with
details of what type of restraint was used. A body chart must always
be completed after restraint is used. Restraint should be used as a last
resort and in accordance with the restraint training procedures.

Advance decisions to refuse treatment

Statutory rules with clear safeguards confirm that people may decide
in advance to refuse treatment if they should lose capacity in the
future. An advance decision (AD) will have no application to any
treatment where a doctor considers it necessary to sustain life unless
strict formalities have been complied with:

An ‘advance decision’ is a decision made by an adult with capacity
that, if:

(a) At a later time, a specified treatment is proposed to be carried out
by a person providing healthcare, and
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(b) At that time, he lacks the capacity to consent to that treatment,
and the specified treatment is not to be carried out or continued

It is not binding if at the material time person who made it still has the
capacity to give or refuse consent to the treatment being proposed.

It is not binding if not valid, e.g., withdrew the AD at any time when
they had capacity, or had done something clearly inconsistent with
the AD remaining his/her fixed decision.

It is not binding if not applicable to the treatment or if treatment is not
the treatment specified in the AD, any circumstances specified in the
AD are absent, or there are reasonable grounds for believing that
circumstances exist which the person did not anticipate at the time of
the AD and which would have affected his/her decision.

It is not binding if an LPA is created after the AD, which gives the
attorney the authority to give or refuse consent to the treatment to
which the AD refers.

An advance decision does not apply to life-sustaining treatment unless
it is verified by a statement to the effect that it is to apply to that
treatment even if life is at risk and the decision is in writing, signed
and witnessed. An AD not relating to life-sustaining treatment can be
given orally.

Criminal offences

e The Act introduced a new criminal offence of ill treatment or
neglect of a person who lacks capacity. There is no specified
lower age limit. A person found guilty of such an offence may be
liable to imprisonment for a term of up to five years.

e There is no sanction for failing to comply with the Code of
Practice, but failure to do so may be used as evidence in civil or
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criminal proceedings.

e With effect from 13 April 2015, there is a new offence under
section 20 Criminal Justice and Courts Act 2015 "It is an offence
for an individual who has the care of another individual by virtue
of being a care worker to ill-treat or willfully to neglect that
individual” This offence does not require that the individual lacks
capacity.

Research

The Act sets out parameters for research which may be lawfully
carried out involving people who lack capacity to consent if an
“appropriate body” (normally a Research Ethics Committee) agrees it
is safe, relates to the person’s condition and produces a benefit to the
person that outweighs risk /burden. Carers or nominated third parties
must be consulted and agree. If the person shows any signs of
resistance or indicates in any way, they do not want to take part, they
must be withdrawn from the research.

Consent issues for service users who lack capacity

Service users may be able to consent in some matters and not in
others. Assessment of mental capacity is crucial. A patient can't give
informed consent on a matter where an assessment has shown that
they lack mental capacity. In cases where the patient is unable to give
consent, the Best Interests Principles must be applied.

In practical terms, this could affect a wide range of decisions, ranging
from the sharing of information to the provision of medical
examinations and treatment.

The Mental Capacity Act Code of Practice gives the following guidance
regarding the assessment of capacity relating to any matter requiring
consent to a course of action or any other type of decision
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e Does the person have a general understanding of what the
decision is and why they are being asked to make it?

e Does the person have a general understanding of the
consequences of making, or not making, this decision?

e Is the person able to understand, retain and weigh up the
information relevant to the decision, and use it as part of the
process of arriving at a decision?

Decisions which cannot be made by anyone else

The Act lists several decisions which may not be made on someone
else’s behalf where they lack capacity, including:

e consenting to marriage or a civil partnership

e consenting to have sexual relations

e consenting to a decree of divorce based on two years’ separation

e consenting to the dissolution of a civil partnership

e consenting to a child being placed for adoption or the making of
an adoption order

e discharging parental responsibility for a child in matters not
relating to the child’s property, or

e giving consent under the Human Fertilisation and Embryology Act
1990.

e Any decisions concerning assisted suicide.

Deprivation of Liberty Safeguards (DolLs)

Deprivation of liberty issues are not as central to the
work of a domiciliary care service as they might be to
a care home or a hospital. (Use form on Appendix 2 if
necessary).

The deprivation of liberty safeguards is intended for those who, for
their own safety and in their own best interests, need to be
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accommodated for care and treatment, if they do not have the
capacity to consent. If the effect of this is depriving them of their
liberty a safeguards of liberty must be put in place.

When to use DolLS

The Acid Test- This is a test that the Government released in April
2014. If this applies to any service users, a DoLS application may need
to be considered.

1) Person lacks the capacity to make the decision- there needs
to be an assessment of the person’s capacity and best interest
decision.

2) The person is not free to leave-it is not about whether the
person is actually attempting or saying they want to leave, but
whether staff would prevent that person if they attempted.

3) The person is subject to Continuous Supervision and
Control - Please note the Continuous and control element. E.g.: Are
they being actively supervised, monitored, prevented from going to
certain areas of the home, and their whereabouts known at all times?

e For individuals who need to be admitted to a hospital to receive
care or treatment necessary to prevent harm to themselves and,;

e they lack the capacity to consent and;

e they will be cared for in conditions which amount to deprivation
of liberty, and the grounds for detention under the Mental Health
Act 1983 are not met.

Deprivation of Liberty and Domiciliary Care Setting

As a domiciliary care service provider,Care Quality Support is
therefore aware that there are circumstances in which it might
become involved in the care of people who are subject to or could
require deprivation of liberty safeguarding. It will then exercise its duty
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of care to raise the matter with the relevant statutory bodies, such as
the local authority and/or an NHS body and express any safeguarding
concerns to the local safeguarding adults’ authority.

The following situations could trigger such a response from this
service so that due best interests’ processes are always followed.

e Where it is asked to provide services that would effectively
deprive someone of his or her liberty, who does not have the
mental capacity to give his or her consent, to any restrictive
conditions that might apply within his or her care plan.

e Where someone in extra-care or supported living arrangements
but receiving services from this care service might lack the
mental capacity to make some or all his or her own decisions
about his or her activities of daily living, and who might also need
certain restrictions which could be interpreted as a deprivation of
his or her liberty.

 Where relatives and representatives of someone receiving care
services, the staff of the service, or medical staff consider that
the person needs additional care or treatment in a hospital, when
the person does not have the capacity to make that decision and
might be deprived of his or her liberty if subject to the treatment
being proposed.

Care Quality Support follows the guidance produced by the Law
Society (2015) to identify and respond to care and treatment that in
other contexts would almost certainly be recognised as liberty-
depriving, and which could be thought of as depriving a person of his
or her liberty while still living in his or her own home.

Under domiciliary care settings, Dols will be made via the Court of
Protection.

Care staff are expected and trained to report any of the following to
their manager, who will take the necessary action.

as® © 2025 Care Quality Support. All rights reserved. This document is the
mm | Quality property of Care Quality Support and is not to be reproduced in any form PAGE 31 of 40
mmm |Support without the express permission of Care Quality Support.



CONTACT INFORMATION

o “ Care . Care Quality Support
mm ® | Quality Policy & Procedures admin@gmtnetworks.com
mEE | Support 02080642464

20-22 Wenlock Road, London, N1 7GU

* Where the service user has been prescribed and the service is
expected to administer any medication used to sedate or control
the individual’s behaviour, including that on a PRN basis.

* Where the service is contributing to meeting the physical support
needs of the service user, and the support provided is to a
timetable set not by the individual but by others.

e Real-time monitoring is used within the home environment (for
instance, by use of CCTV or other assistive technology) to
monitor the person’s behaviour.

e There is evidently regular use of restraint by family members or
professional carers, and this needs to always be recorded in the
individual’s care plan.

e The door is kept locked (with no direct access for the service user
to keys or keypads), preventing the service user from coming and
going as they please.

* The service user is regularly locked in his or her room (or in an
area of the house) or otherwise prevented from moving freely
about the house.

Staff Involvement

Care Quality Support expects its care (and nursing) staff to
implement the agreements and decisions that are identified in an
individual’s care or personal plan.

Care Quality Support also expects its staff to involve service users
in all day-to-day decisions that need to be taken by seeking their
consent and checking that the actions to be taken are consistent with
their care or personal plan if the individual service user lacks capacity
at the time.

Presumption of Capacity

The Act presumes that a person has the capacity to make decisions.
Health and social care staff should make every effort to encourage
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and support the person to make the decision for themselves. This
means seeing whether

e The person has all the relevant, available information

 The information could be explained or presented in another way
that is easier to understand (e.qg., photos, videos, sign language,
pictures)

e There is a time of day or a place which enhances the person’s
understanding

e Someone else can help or support the person to understand the
information or make the choice.

Where the service user needs to make a decision that lies outside of
their ability at the time, staff must do everything to help the service
user to decide for themselves.

Care Quality Support expects its staff to avoid making decisions on
behalf of a service user unless they can show that it is necessary and
the service user at the time is unable to make that decision
themselves. Any such incident must be fully recorded.

Care Quality Support expects its staff to make decisions for service
users lacking capacity only because they have reasonable beliefs that
they are necessary and, in the person’s best interests. When in doubt
that they can proceed in this way they must seek advice from their
line manager.

e Any assessment must relate to the decision in question and not
to any wider matter.

e There should be no blanket decision that someone lacks the
capacity to make all decisions. Each area of decision-making
should be assessed separately to enable the person concerned to
participate in decision-making as far as possible. It is essential
that the people who know the person best are involved as fully as
possible.
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Situations, where mental capacity may be an issue, are likely to fall
within the categories listed below:

e The person lacks the capacity:

e To make decisions about their care.

e To manage their finances or property.

e To understand that they are being abused/neglected/exploited.

e To understand that financial decisions are being made on their
behalf which are not in their best interests.

e To understand that they are placing themselves at risk of harm.

An assessment must be made in line with the principles set out in the
Code of Practice. The Code describes a two-stage test of capacity:

e |s there an impairment or disturbance in the functioning of the
person’s mind or brain?

e If so, is the impairment or disturbance sufficient that the person
lacks the capacity to make that particular decision?

When making an assessment, the following need to be
considered:

e Does the person have all the relevant information to decide the
question? If there is a choice, has the information been given on
any alternatives?

e Could the information be explained or presented in a way that
would be easier for the person to understand?

e Are there any times of day when the person’s understanding is
better or particular locations where they feel more at ease? Can
the decision be put off until the circumstances are right for the
person concerned?

e Can anyone help or support the person to make choices or
express a view, such as an independent advocate or someone to
assist communication?
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e The assessment of capacity must take full account of the
knowledge and information held by those who know the person
best (carers, advocates, etc.). Detailed information is given in
Chapter 3 of the Code of Practice.

Who Should Assess Capacity?

The person who assesses an individual's capacity to make a decision
will usually be the person who is directly concerned with the individual
at the time the decision needs to be made. So it may well be different
people at different times, for example, a doctor for medical treatments
and care, a social worker for alternative placement.

For acts of care or treatment, the assessor must have a reasonable
belief that the person lacks the capacity to agree to the decision that
needs to be made.

If a healthcare professional proposes treatment or an examination,
they must assess the person’s capacity. This is best done within a
multi-disciplinary setting, but ultimately it is up to the individual
responsible for the treatment to make sure that capacity has been
assessed.

In more complex cases, it may be necessary to carry out a more
formal assessment. This might be carried out by a psychologist or
psychiatrist, for example. Nevertheless, the final decision about a
person’s capacity must be made by the person intending to carry out
the care. Detailed information is given in Chapter 4 (4.38-4.43) of the
Code of Practice.

Contingency Procedures

If we did have a situation where one of our service users who requires
care, treatment, or some form of intervention about which they cannot
decide because of a lack of mental capacity, but it is felt in their best
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interests to proceed with it, we would first try to ascertain if it would
lead to the person having been deprived of their liberty.

If the answer is yes, it would or it could (and in line with the Mental
Capacity Act principles, there is no less restrictive way of proceeding),
we would then support any application to or through the appropriate
authority and processes to the Court of Protection (or future LPS
procedures).

Care Quality Support will always work closely with the person or
persons appointed by law to represent the interests of the person who
is subject to liberty-depriving measures. The service will always want
to make sure that the service user exercises his or her due rights and
entitlements and has access to all means of support, including
independent advocates.

Care Quality Support undertakes to cooperate with the care
regulators in their monitoring and inspection of the standards of
practice that the service is expected to achieve. To comply with
Regulation 18 (4), “Notification of Other Incidents”, it will notify
“without delay” CQC of the outcomes of any applications to the Court
of Protection, in which it is involved, that authorise a deprivation of a
service user’s liberty.

Care Quality Support will ensure that staff who are involved or
might be involved in mental capacity decisions are aware of the
deprivation of liberty issues and the circumstances in which they

apply.
Training

Care Quality Support provides staff training on all aspects of mental
capacity to improve their knowledge and develop skills in working with
service users on their decision-making abilities. Staff new to care work
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will receive training in line with the Care Certificate Standards
framework.

Training will be set by Godfrey Mushandu, and staff have a duty to
attend or make alternative arrangements to attend. It is every
member of staff's responsibility to maintain this knowledge and raise
any concerns or gaps in knowledge with Godfrey Mushandu.

Staff should access the Whistleblowing Policy and Procedure if they
have witnessed any wrongdoing and wish to use this process to report

a concern.
Definitions
Mental A person's ability to make a particular decision at
Capacity a particular time.
Mental The Code of Practice provides guidance for people

Capacity Act who work with adults who may lack the capacity

2005 Code of to make decisions. It describes responsibilities

Practice when acting for a person who lacks the capacity
to make a specific decision. All staff should have
access to the Code of Practice.

Mental A two-stage test underpinned by the first two

Capacity Act principles of the MCA. The test establishes

Assessment whether a person can understand, retain, weigh
up or communicate a specific decision. Inability to
complete one of these aspects means that the
person lacks capacity.
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Causative It has been established in case law that in all

Nexus capacity assessments should be evidence that
there is a link between the person’s inability to
make a decision and an impairment of, or a
disturbance in the functioning of, the mind or

brain.
Best If, following a capacity assessment, an individual
Interests: is found to lack the capacity to make the specific

decision, the decision maker should decide what
action is in the patient’s best interests.

Advance At a time when a service user has the capacity to

Decision make the decision, they may decide that if they
lack capacity at some point in the future, they do
not want to receive specific treatments. If an
Advance Decision relates to life-sustaining
treatment (such as resuscitation), it must be in
writing and witnessed ideally by a carer or
relative, or if this is not appropriate, an advocate
or independent third party- but not by a member
of our staff unless there are special
circumstances.

Advance An Advance Decision to Refuse Treatment (ADRT)
Decision to

Refuse

Treatment

Advance An Advance Statement details a patient’s wishes
Statement and feelings should they lack capacity in the

future, but it is not legally binding.
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Court In certain situations where an individual does not
Appointed have an LPA but a series of decisions needs to be
Deputy made, the Court of Protection may appoint a

deputy who then takes on the same functions as

an attorney either for a specified period or

indefinitely.
Court of The court that governs the Mental Capacity Act,
Protection including the DoLS. It can make decisions

regarding a person’s mental capacity and what is

in their best interests.
Independent An independent advocate for people who lack
Mental capacity who can support and represent their
Capacity views as far as possible.
Advocate
(IMCA)
Lasting A Lasting Power of Attorney is a legal document
Power of which gives the attorney (or donee, as it is
Attorney sometimes called) the authority to make decisions
(LPA) on the patient's behalf. There are two types of

LPA: Personal Welfare and Property & Affairs.

To be valid, an LPA must be registered with the

Office of the Public Guardian.
Restraint Section 6(4) of the Act states that someone is

using restraint if they:

 use force - or threaten to use force - to make
someone do something that they are resisting, or
» Restrict a person’s freedom of movement,
whether they are resisting or not.

© 2025 Care Quality Support. All rights reserved. This document is the
property of Care Quality Support and is not to be reproduced in any form
without the express permission of Care Quality Support.

PAGE 39 of 40

.
e
mm * | Quality
= mm | Support



CONTACT INFORMATION

o “ Care . Care Quality Support
mm ® | Quality Policy & Procedures admin@gmtnetworks.com
mEE | Support 02080642464

20-22 Wenlock Road, London, N1 7GU

Balance of The standard of proof used in civil law; an
probabilities outcome is more likely than not based on the
evidence available.

Associated Documents and References

e Social Care Institute for Excellence MCA
Resources:https://www.scie.org.uk/mca/

e Mental Capacity Act (MCA) 2005 and the Deprivation of Liberty
Safeguards (DoLS)

Getting Help

If you require any help with any matters relating to this policy
and procedure, please speak to your line manager or Senior
manager.

It is the responsibility of every member of staff to ensure that
they are working within this policy and keep up-to-date with
policy changes that may affect their practice at work.
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